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January 20,2006

Via Facsimile & U.S. Mail

Mr. Jim Marshall

Water Resources Control Engineer
California Regional Water Quality Control Board
Central Valley Region
11020 Sun Center Drive, #200
Rancho Cordova, CA 95670

Re: InformationalDraft Order (NPDESPermit# CAOO79154)and Accompanying
AttachmentsIssuedto the City of Tracy ("praft Pemrit")/LeprinoFoods
Company's ("Leprino")Comments

Dear Mr. Marnhall:

Thankyou againfor taking the time to meet with us last November. We were pleased to
learn that Leprino is no longernamed as a "Discharger"in the City of Tracy's Draft
Pennit, whichwas recentlyreissued. We havereceivedthe reissuedDraft Pennit and,
althoughLeprinois no longera nameddischargerin the Draft Permit,we have a few
commentson the Draft Pemrit that we wouldlike you and your staff to considerbefore
the permit is issuedfor public comment. Thesecommentsprimarilyrelate to various
referencesto Leprino and its pretreatmentfacilitiesin the Draft Pennit and accompanying
attachments.

Leprino Comment #1: Leprino Disputes That Groundwater Degradation Has OccUITed.

The Draft Permit and accompanyingattachmentscontainstatementsthat groundwater
degradationhas occurredas a resultof the storageand furthertrea.tmentof partially
treatedwastewaterin unlinedponds. Leprinodisputesthis conclusionand believesthat
this conclusionis not supportedby the facts, includingthe groundwatermonitoringdata.
andreport preparedby CH2:MHILLon behalfof the City. With respect to the Draft
Pennit, Leprino's objectionis that the languageused throughoutthe Draft Permitis
representedas factual in nature. We recognizethat the Boarddisagreeswith the
conclusionsin the CH2MHJLLreport, but we thinkit wouldbe more appropriatefor the
Board to characterizethis issue as an opinion,as opposedto an objectivefactual finding.
For example,rather than statingthat "groundwatermonitoringdata showsthe
groundwaterunderlyingthe unlinedtreatmentponds has been degraded,"we suggesta
statementalongthe lines of the following: ~'basedon its reviewof the groundwater
monitoringdata, the Boardbelievesthat groundwatermay have been degraded."



JAN,20.2006 2:01PM LEPRINO FOODSW REG NO, 304 p, 3

. Page2

In addition,on page F-17 of the Fact Sheet the Board has added a statementthat "[t]he
wastewatercausingthe degradationis predominantlyindustrialwastewaterfrom
Leprino." There does not appearto be anybasis for this conclusion. First, we disagree
that there has been any degradation. Second, therehas been no detennination of the
cause of any allegeddegradation. Third, there has been no detennination (or
investigationfor that matter) as to the party responsiblefor any alleged degradation.If it
was determinedthat degradationhad occUITed,therewould remain the question of the
source.Leprino operatesone of fiveponds. Heinz Foodsutilized these ponds for years
prior to their shutdownin Tracy. The otherfour ponds contain waters from other sources
other than Leprino. There is no reason or basis to include this statementin the FactSheet
and, under the circumstances,it is inappropriateto include this statementin the Fact
Sheet of the City of Tracy's pennit.

Aside from disagreeingwith the conclusions,Leprino's primaryconcern is that
statementsin the pennit could be used againstLeprino in the future and to the extent an
opinionis presented as fact in the permit, it will be more difficult for Leprino to disprove
the allegedfactual finding. This could be especiallytroublesomein the context of a
private, third party action that attemptsto use the permit language as conclusiveevidence
of degradationand cause, rather than a reviewof the underlyingdata andreports.

Leprino Comment#2: LeprinoDisputesThe ConclusionThat Leprino's Effluent in Its
UnlinedPond Constitutes"DesignatedWaste" Under StateLaw.

The Draft Permit and accompanyingattachmentsrefer to Leprino's pretreatedeffluent as
"DesignatedWaste" pursuant to Title 27. Leprinodisagreeswith this conclusion
primarilyon the groundsthat (i)previous studieshave shownthat Leprino's
pretreatmentsponds are not adverselyaffectingunderlyinggroundwater; (ii) Leprino's
pretreatedeffluentthat is resident in its unlinedpond does not exhibit the characteristics
required under Title 27 for such designation;and (Hi)the pretreatedeffluent in this pond
can not reasonablybe ex.pectedto affectbeneficialuses of the waters of the state.

LeDrinoComment#3: LeprinoRequestsClarificationWith Respect to Condition#6 in
the Time ScheduleOrder.

Condition#6 in the Time ScheduleOrder (page 8) provides that "[aJnyincrease in the
mass loadingof salt dischargedto the treatmentponds is prohibited." Leprino wouldlike
to better understandthis prohibition. For example:

. What does "massloading"mean andhow is it measured?

. What is the definitionof "salt" andwhat compoundsare included?

. What is the applicabletimefrnmefor deterr.oiningwhether there has been a
increase in the mass loadingof salt?

In addition,condition#6 also requires a cOITectiveactionplan to remediate existing
groundwaterimpacts.This requirementis prematureconsideringthat the only studies that
have been conductedhave concludedthere has been no groundwaterdegradation. While
additionaltesting and study may be warranted,there does not appear to be any
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justification for remediationat this time. Further, even if therehas been groundwater
degradation,there has been no definitivedeterminationwith respect to the cause of the
degradationand responsibilityfor such allegeddegradation. In addition,the languagein
the Time ScheduleOrder is unclear. For example:

. Whatgroundwaterimpacts need to be remediated?

. What is the goal of the remediationprogram?

Leprino suggeststhat additionalstudyis necessarybefore it is appropriateto require a
correctiveactionplan. At a minimum,if the requirementsin the Draft Perorit will have
any impact on Leprino's operations(includingits use of the one unlined pond), Leprino
requests that it have the ability to performa study of the potential groundwaterimpacts
associatedwith its pond and an opportunityto review the results of such investigation
with the Boardbefore Leprino is requiredto take any action.

Thank you againfor consideringLeprino's comments. If you have any questionswith
respect to Leprino's initial comments,please let me know.

Very Truly Yours, .
oel Krein

Vice President-WesternRegionProduction


